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Overview

The Arms Trade Treaty (ATT) obliges states parties to conduct
an assessment that considers the risk of exported conventional
arms being used in serious acts of gender-based violence
(GBV) before authorizing the export of such arms and their
ammunition/munitions, parts, and components (UNGA, 2013,
art. 7(4)). This Briefing Paper introduces some of the main
considerations affecting, and challenges facing, such risk
assessments, as well as national practices and experiences
in doing so. The study unpacks the GBV-related provisions

of the ATT, considers various implementation guidance docu-
ments, offers examples of states’ implementation of these
provisions, and concludes with a few policy observations.

Key findings

e Atthe time of finalizing this Briefing Paper, no ATT state
party has publicly indicated that it has denied an export
authorization because of a risk of the conventional arms
being used to commit or facilitate serious acts of GBV.
Indeed, most states parties reviewed for this study currently
interpret ATT Article 7(4) in terms of the offences listed in
Article 7(1)—though they also express interest in meeting
their Article 7(4) obligations more explicitly.

® The existing recommended evidence base on GBV is often
scattered and unstandardized; rarely providing the type of
information required by export licensing officers to conduct
assessments specifically focusing on the risk of exported
conventional weapons being used to commit or facilitate
serious acts of GBV.

e Although GBV is not currently addressed through stand-
alone risk assessment tools, the ATT can still contribute
to combating GBV if concerned stakeholders take steps
to further define the topic in an arms trade context;
encourage detailed on-the-ground reporting of serious
GBV cases; and use ATT fora to exchange information on
best practices in national settings.

Introduction

The ATT is not only the first legally binding
agreement to establish rules to regulate
international conventional arms trans-
fers, but also the first treaty to directly
‘recognize the link between gender-
based violence (GBV) and the interna-
tional arms trade’ (WILPF, 2013, p. 1).
Before ATT states parties authorize
exports of conventional arms or their
ammunition/munitions, parts, and com-
ponents, Article 7(4) of the treaty obliges
them to

take into account the risk of
[exported] conventional arms.. . .
being used to commit or facilitate
serious acts of gender-based vio-
lence or serious acts of violence
against women and children
(UNGA, 2013, art. 7(4)).!

ATT states parties implement Article 7,
including the GBV provisions, by con-
ducting risk assessments that include
research into a recipient state’s record
of GBV and violence against women and
children to assess whether an export
would constitute a violation of the rel-
evant ATT provisions. These assessments
are carried out by export licensing offic-
ers who are often operating with limited

Box 1 Key GBV-related
CSPs5 decisions

The fifth conference of states parties
to the ATT (CSPs) held in August 2019
focused on the issues of gender and
GBV, making several decisions to
support the implementation of Article
7(4) and more broadly address GBV.
The decisions:

e included a call to support research
to improve stakeholders’ under-
standing of gendered armed vio-
lence in the context of the ATT;

e encouraged the sharing of national
interpretations and practices to
effectively implement Article 7(4)
with a view to developing a train-
ing guide; and

e updated the list of possible refer-
ence documents for conducting
risk assessments to include NGO-
produced materials on GBV and
violence against women and chil-
dren in the context of the ATT and
UN and International Committee of
the Red Cross (ICRC) materials on
sexual violence in conflict settings
(ATT Secretariat, 2019a, pp. 4, 50-51;
2019b, para. 22).
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resources, lack clear guidelines, and do
not have access to adequate evidence
on which to base their work, including
standardized and disaggregated data
(WILPF, 2016, p. 54; Stimson Center and
IHRC, 2021, p. 6).

CSPs5 encouraged contributions to fill
these gaps (see Box 1), and therefore
this Briefing Paper sets out to increase
stakeholders’ understanding of ATT states
parties’ implementation of Article 7(4)
by focusing on the work of these export
licensing officers.

The study begins by contextualizing
GBV as it is formulated in the ATT, then
presents implementation guidance
provided by civil society and describes
open-source resources recommended
by the Working Group on Effective Treaty
Implementation (WGETI). Applying this
knowledge, the authors then set out to
find ATT-relevant GBV cases described
in the recommended resources to review
their utility for the work of export licensing
officers. The penultimate section focuses
on ATT states parties’ implementation
of the GBV-related articles of the treaty
by analysing open-source reporting on
the issue and presenting findings from
key informant interviews with represent-
atives of ten such states parties. The
Briefing Paper then reflects on ways to
leverage these findings in continued
work to tackle GBV.

In terms of the focused approach used
in the study, the paper limits its scope to
GBV (and violence against women as a
form of GBV) as it is understood in the
ATT—that is, GBV committed by perpetra-
tors using or facilitated by conventional
arms (see the subsection below entitled
‘Understanding “commit” and “facilitate”
in the context of serious acts of GBV’). It
does not analyse guidance, information
sources, and implementation regarding
issues relating to violence against children,
because the study notes that equating
women with children denotes the former
as helpless, powerless, and without
agency, while it also obstructs better
understanding of violence against both
these groups (Acheson and Gandenberge,
2015, p. 6). Violence against children is
its own field of study, exists in its own
legal framework, and therefore warrants
its own research.

Similarly, although the Briefing Paper
recognizes that states parties to the ATT
may have GBV-related obligations under
other treaties, such as the Convention on
the Elimination of All Forms of Discrimina-
tion Against Women (UNGA, 1979), this
study focuses on how export licensing
officers can and do work within the ATT
framework specifically to make decisions
on export authorizations.
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Understanding GBV in the
context of the ATT

States analyse the provisions of interna-
tional treaties and apply them to their
national practice to establish a framework
within which practitioners can operate.
For the ATT, this process lays down the
guidelines according to which arms export
licensing officers carry out arms export
risk assessments. This section reviews key
aspects of the GBV provisions in the ATT.

ATT GBV-related provisions

As it applies to export assessments, GBV
is explicitly dealt with in ATT Article 7(4),
butis also implicitly addressed in Article 6
on prohibitions and Article 11 on diversion.

If serious acts of GBV amount to the
crimes listed in Article 6(3) or would
contribute to them,? a state party is pro-
hibited from authorizing the transfer of
conventional arms, ammunition, parts,
and components if it ‘has knowledge at
the time of the authorization’ that the
items would be used in the ‘commission’
of ‘war crimes as defined by international
agreements’ to which the state is party.
Article 6(3) thus sets a high evidentiary
standard for the denial of an export,
transit, or brokering licence and is appli-
cable to only the most egregious criminal
contexts (Clapham et al., 2016, para. 7.38).

Article 7(1)(b) requires states parties to
assess the risk that exported items could
be used to commit or facilitate serious acts
of violence under the broader parameters
of international humanitarian law (IHL)
and international human rights law (IHRL).
It should be noted, however, that this
requirement only applies to export authori-
zations, and not to transit and brokering
authorizations (Clapham et al., 2016,
para. 7.38). Article 7(3) then specifies
that if a state does see an overriding risk
of the consequences listed in Article 7(1),
it ‘shall not authorize the export’ (UNGA,
2013, art. 7(3)).

Article 7(4) is the core ATT provision
dealing with GBV. It obliges states parties
making export risk assessments to take
into account whether the exported items
could be used ‘to commit or facilitate acts
of gender-based violence or serious acts
of violence against women and children’
(UNGA, 2013, art. 7(4)), and in particular
offences listed in Article 7(1) (b) .3 Despite
seemingly casting a broader net than
Article 6(3), it is important to note that
Article 7(4) only asks states to ‘take into
account’ risks related to GBV, but does not
stipulate that if these risks are identified,
states ‘shall not authorize the export’, as
specified in Article 7(3).

It has been argued that the obligation
to assess the risk of diversion—which is
set out in ATT Article 11—should also
entail consideration of the potential risks
listed in Article 7, including the risks of
GBV (Clapham et al., 2016, para. 7.07).

Key terms and concepts
relevant to the application
of ATT Article 7(4)

This section gives a brief overview of efforts
to provide guidance on the concept of GBV
and related legal terms relevant to imple-
menting Article 7(4). Because such con-

cepts and terms are not the main focus of
this study, this overview only touches on
issues discussed in subsequent sections.

Understanding GBV in the
context of the ATT

A large part of the challenge of under-
standing what is meant by GBV in the
context of the ATT is that no internationally
adopted or recognized legal definition of
GBV exists (Vestner, 2019, pp. 5-6), nor
even a universally agreed definition of
the word ‘gender’.

The Inter-Agency Standing Committee
(IASC)* defines GBV as ‘an umbrella term
for any harmful act that is perpetrated
against a person’s will, and that is based
on socially ascribed (that is, gender)
differences between males and females’
(IASC, 2015, p. 5). This concept of gender
is congruent with that of the Rome Statute,
for example, which defines ‘gender’ as
referring to ‘the two sexes, male and
female, within the context of society’
(ICC, 2011, art. 7(3)). Additionally, the
IASC umbrella term recognizes a broad
range of acts of violence that could fall
under its definition of GBV, such as rape
and sexual assault (including conflict-
related sexual violence); intimate partner
and domestic violence; forced and early
marriage; female genital cutting/mutilation;
sex trafficking; and homicide, including
femicide (see WHO, 2012).

General recommendation 19 of the
Committee on the Elimination of Dis-
crimination against Women (CEDAW
Committee) defines GBV as affecting
women (CEDAW Committee, 1992, art. 1ff),
but does provide a broad definition of
‘violence’, seeing it as discrimination that
‘impairs or nullifies’ women’s rights to,
among other things, life, equal protection,
liberty and security of person, equality in
the family, the highest attainable stand-
ard of physical and mental health, and
just work conditions (CEDAW Committee,
1992, art. 7).



Though the above definitions draw on
binary conceptions of gender, i.e. men and
women, there are other entities encour-
aging broader concepts. For example,
Reaching Critical Will—a programme of the
Women’s International League for Peace
and Freedom (WILPF)—defines GBV as

violence that is directed at a
person based on her or his spe-
cific sex or gender role in society
[and] is linked to the gendered
identity of being a woman,

man, intersex, transsexual, or
transgendered (Acheson and
Gandenberge, 2015, p. 5).

These authors recognize four catego-
ries of such violence, namely sexual,
physical, emotional and psychological,
and socioeconomic.

Other definitions specifically address
the unequal power relations on which the
act of GBV is based, or put more empha-
sis on the coercion inherent in such acts
when listing examples (UNHCR, 2011, p. 6).
The ICRC states that

what distinguishes GBV from any
other form of violence is not nec-
essarily the type of act itself. . .
but that it is ‘gender-specific’

in that it is committed against
an individual because of their
sex and/or socially constructed
gender role (ICRC, 2019, p. 4).

The UN High Commissioner for Human
Rights’ 2011 report to the Human Rights
Council states that

All people, including lesbian,
gay, bisexual and transgender
(LGBT) persons, are entitled to
enjoy the protections provided
for by international human rights
law, including in respect of rights
to life, security of person (UNHCHR,
2011, para. 5).

Understanding ‘serious’ acts
of GBV

In their risk assessments, states must
take note of ‘serious’ acts of GBV. These
acts must amount to ‘serious’ IHL or IHRL
violations, acts of transnational organized
crime, or acts of terrorism, as outlined in
ATT Article 7(1) (Clapham et al., 2016,
para. 7.99).

IHL defines ‘serious’ violations as
acts that occur in situations of an inter-
national or non-international armed
conflict and some situations of occupa-
tion, irrespective of the legitimacy of the
cause of the belligerent party or parties
(ICRC, 2012; n.d., art. 2; Sassoli, 2007).

The prevalence of sexual violence in con-
flict or post-conflict settings has led some
organizations to prefer the term ‘sexual
and gender-based violence’ when refer-
ring to such serious violations (UNHCR,
2011), and sexual violence is commonly
recognized as one type of GBV (IASC, 2015,
p. 322). Thus, several specific understand-
ings of GBV are relevant to the application
of both ATT Article 6(3) and Article 7(1).
In contrast, less clearly defined are
‘serious’ violations of IHRL, which is a
body of law that provides protection
for all human beings in a much broader
set of situations than those covered by
IHL, especially in non-conflict settings
(Clapham et al., 2016, para. 7.50). While
interpretations vary and states parties
might have different understandings
of the concept of GBV, their obligation
under the ATT to conduct risk assess-
ments remains intact and unaffected by
such disparities in their interpretations
and understandings of GBV (ICRC, 2019,
p. 2; Vestner, 2019, pp. 5-6).

Understanding ‘commit’ and
‘facilitate’ in the context of
serious acts of GBV

While ‘commit’ is fairly straightforward
as a concept, ‘facilitate’ is more vague in
its possible meaning. Weapons used to
‘facilitate’ serious acts of GBV may be ‘one
or more steps removed from the actual
violation’, meaning that risk assessments
should consider a much broader range
of potential acts that might prevent the
authorization of an arms export (Clapham
et al., 2016, para. 7.35). It has been argued
that the ATT’s object and purpose as
contained in Article 15 supports this wide
interpretation (Control Arms Secretariat
and IHRC, 2019, p. 6).

With regard to serious acts of GBV,
it is important to note that ‘facilitation’
needs to contribute significantly to the
illegal act, ‘even if the assistance only
contributed in a minor way to the actual
harm suffered’ (Clapham et al., 2016,
para. 7.37). Possible situations of ‘facilita-
tion’ include using conventional arms to
round people up for subsequent execution
or to guard arbitrarily detained people,
and in general situations of detention, in
which sexual violence has been found to
be especially prevalent (Clapham et al.,
2016, para. 7.35). In other situations the
harm caused by the act can be exacer-
bated by the presence of conventional
weapons in the hands of the perpetrator(s)
or can embolden the latter and contrib-
ute to the subduing of the victim (Control
Arms Secretariat, 2019, p. 6). Thus, in
some scenarios the weapons may be ‘only
an incidental factor in the commission of

the primary act, and may have contrib-
uted only to a minor degree, if at all, to
the injury suffered’ (Clapham et al., 2016,
para. 7.36).

Understanding the notion of
‘overriding risk’

The notion of ‘overriding risk’ and its
legal interpretation is a ‘contested and
contentious’ aspect of ATT Article 7
(Clapham et al., 2016, para. 7.17). Its
exact meaning neither is self-evident,
nor is it an established concept in inter-
national law (Clapham et al., 2016,
para. 7.91). The controversy around the
notion mostly stems from the fact that
the ‘expected positive effects of an arms
transfer . .. may outweigh their possible
misuses’ in the form of ‘serious violations
of IHL or IHRL or certain terrorist acts’
(Clapham et al., 2016, para. 7.93). The
ICRC states that its interpretations of the
term as meaning ‘clear’ or ‘substantial’
risk would be in accordance with the
treaty’s object and purpose which is to
reduce human suffering (ICRC, 2017, p. 36).

Vestner found that 35 out of the 58
states considered for his study had
included the consideration of mitigation
measures as part of their Article 7 risk
assessments (Vestner, 2019, note 31).
This interpretation has been highlighted
as a third possible understanding of
‘overriding risk’, that is, that such risk
exists under Article 7(1) when it cannot
be mitigated under Article 7(2)¢ (Control
Arms Secretariat and IHRC, 2019, p. 10).
Although both civil society organizations
(CS0s) and the ICRC have given some
guidance on possible examples of such
measures, the treaty itself remains silent
as to the exact characteristics that define
them (ICRC, 2017, p. 38).

Reviewing implementation
guidance

Understanding GBV in the context of the
ATT can be challenging, as the previous
section describes. To understand how
states can nonetheless go about carrying
out GBV-related risk assessments, this
section looks at the resources available
to export licensing officers, including
both information sources and guidance
documents.

Exploring civil society
implementation guidance

Control Arms, the International Human
Rights Clinic at Harvard Law School (IHRC),
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the Stimson Center, and WILPF, to name
a few, have published guidance on the
implementation of ATT Article 7(4), includ-
ing a list of serious acts of GBV, indicators
for assessing the related risk, and poten-
tial sources of information from which to
build risk assessments.

WILPF’s guidance includes a detailed
set of questions for conducting gender-
sensitive risk assessments. These
questions are designed to facilitate an
assessment of the importing state’s
responses to serious incidents of GBY,
the integration into domestic law of inter-
national standards to protect individuals
from GBV, the training and overall account-
ability of security forces, and the state’s
capacity to ensure that the use of the
arms will be consistent with IHL and IHRL
(WILPF, 2013, p. 3; 2016, p. 7). Control Arms
has constructed a four-stage approach
to conducting effective risk assessments
for implementing Article 7(4) GBV provi-
sions (see Figure 1); this also includes
the consideration of mitigation measures
to reduce the risks listed in Article 7(1)
(Control Arms Secretariat, 2018, p. 5).
Similarly, the Stimson Center and IHRC
have also drafted a series of questions
that export licensing officers should ask
their ‘information sources’ when conduct-
ing risk assessments, and explain how
to apply the answers. These ‘information
sources’ may be officials in a licensing
officer’s own government—for example,
country-desk officers and embassy
officials—or in some cases officials in
intergovernmental organizations or allied
governments (Stimson Center and IHRC,
2021, p. 3)7

In addition, CSOs have conducted
workshops and training sessions on the
implementation of GBV risk assessments.
Control Arms and the Stimson Center each
carried out such training sessions for export
officials in Eastern Europe in 2019 and
2021, respectively (Control Arms, 2019;
Stimson Center, n.d.). Materials that Con-
trol Arms and WILPF presented during
CSPs covered a wide range of important
and serious acts of GBV; however, some
of these went beyond what some states
would consider ‘serious’ IHL and IHRL
offences in their national interpretations.
Furthermore, the kind of evidence that
would be required for the acts that Con-
trol Arms and WILPF outlined in order to
help a national export control authority
make an informed decision can be scarce
(Fabre, Giezendanner, and Holtom, 2021).

In addition, while NGOs tend to focus
on general assessments of recipient coun-
tries’ national statistics on GBV, states
parties often emphasize the importance
of reviewing specific incidents of GBV
during the export licence decision-making
process in order to ascertain the serious-
ness of a specific act, the perpetrator(s),
and the weapon(s) used. States parties
consulted for this study indicated that a
mixture of these two approaches is com-
monly used. National-level data trends and
patterns help to provide an overall picture
of the types of risks to anticipate when
exporting arms to a particular country.
Simultaneously, a review of individual
incidents can identify the particular risks
posed by the proposed transfer by exam-
ining the record of the end user and the
type(s) of weapons to be transferred

Identify what types of GBV are recognized as violations under Article 6.3 or

Article 7.1 of the ATT.

state; (2) the state’s capacity to prevent and punish acts of GBV; and (3) whether
the arms and items to be transferred, their end use and the end user, are legiti-

Identify whether there is an overriding risk that the arms or items [listed] under
Articles 2.1, 3 or 4 to be transferred would be used to commit or facilitate the

Identify whether mitigating measures or other approaches satisfactorily and
significantly reduce the relevant Article 7.1 risks identified in Stage 3.

STAGE 1

B oot AT

STAGE 3 relevant acts of GBV identified in Stage 2.
STAGE 4

Source: Control Arms Secretariat (2018, p. 5)
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against risk assessment criteria. Often,
NGO guidance focuses on country-level
assessments, but is not suitable for an
incident-based approach. The present
study therefore focuses on the individual
incident dimension of export control risk
assessments.

Applying Working Group
on Effective Treaty
Implementation guidance

The ATT Working Group on Effective Treaty
Implementation (WGETI) also recom-
mends that export licensing officers use
a variety of closed- and open-source doc-
umentation when carrying out their risk
assessments. Suggested closed-source
documentation includes, for example,
reports from government agencies,
embassies, and foreign governments.
Recommended open-source documenta-
tion includes UN and NGO resources and
materials, such as documentation pro-
duced by various UN agencies, missions,
and panels of experts on arms embargoes
covering GBV-specific, arms-related, and
human rights-related topics, as well as a
variety of other sources® (ATT Secretariat,
2019a, Annex B, pp. 48-51).

This subsection seeks to gauge
whether WGETI-recommended guidance
and materials include sufficiently clear
examples of patterns of GBV involving con-
ventional arms to allow export licensing
officers to determine the risk of such vio-
lence being committed or facilitated using
the arms for which an export licence has
been requested. To do this, the authors
identified a selection of countries affected
by conflict, or not affected by conflict, but
by high homicide levels. They then applied
the definitions and guidance outlined
above to all available and relevant WGETI-
recommended open-source material,
including local media reports. As noted
above, this study focuses on individual
incidents, so, attempting to see the issue
through the eyes of an export licensing
officer, the authors perused the recom-
mended source material in an attempt to
identify incidents that satisfied all of the
following three parameters:

1. Theincident constituted a serious act
of GBV.

2. The perpetrator(s) of the incident
could be identified.

3. The type(s) of item(s) used to commit
or facilitate the act could be identified.

This process not only enabled the
review of the sources where licensing
officers can find relevant information
to implement Article 7(4) requirements,



but also highlighted the difficulty of
finding cases that fulfilled all three
parameters, despite the wealth of recom-
mended materials.

The UN documents reviewed for this
study seldom presented evidence that
enabled the identification of all three
parameters. Some contain accounts of
serious acts of GBV and material on meas-
ures undertaken at the national level to
address clear patterns of serious acts of
GBV (see Box 2), but these very rarely
include sufficient information on the use
of conventional arms to commit or facili-
tate such acts. For example, some CEDAW
Committee periodic reports include
concluding observations on ATT-relevant
GBYV, but these usually take the form of
broad recommendations for more scrutiny
by the exporting state, and do not provide
incident-specific information on weapons
used to commit or facilitate GBV.Y

Export licensing officers face time and
budgetary constraints® when conducting
risk assessments, and are not always able
to review multiple and scattered UN doc-
uments to find reliable evidence of the
risk that exported conventional arms could
be used to commit or facilitate serious
acts of GBV. Therefore, a database like UN
Women’s Global Database on Violence
against Women is a potentially useful
one-stop source of reliable evidence
for assessing whether arms exports are
likely to be used in serious GBV incidents,
because it collates relevant UN documents
on GBV (UN Women, 2016); however, it
does not seem to have been updated
since 2016. UN Women’s Virtual Knowl-
edge Centre to End Violence Against

Box 2 States’ response to GBV

Women and Girls is intended for use in
evidence-based programming, but lacks
material to usefully inform ATT GBV risk
assessments (UN Women, n.d.).

The NGO reports reviewed for this
study would also not be sufficient to
facilitate an incident-based approach to
determining the risk of exported weap-
ons being used to commit or facilitate
serious acts of GBV. For instance, the
WILPF has noted that ‘reports on human
rights and gender-based violence often fail
to pay attention to the weapons involved,
and there is no centralized repository of
information’, and calls for entities to take
note of ‘the links between weapons, armed
actors, and GBV’ (WILPF, 2016, p. 54).

However, international NGOs such as
Amnesty International and Human Rights
Watch (HRW) and local NGOs can and do
provide relevant information on specific
human rights abuses—including GBV—
that can include all three parameters listed
above (the act of GBV, the perpetrator(s),
and the item(s) used) (see HRW, 2017).
This type of evidence is heavily reliant on
victim testimonies and can provide export
licensing officers with valuable insights;
but it also has limitations. To overcome
the general lack of focus on GBV in moni-
toring and reporting by international
NGOs, at the beginning of 2020 the
WILPF launched its Gender and Disarma-
ment Database, which compiles a wide
range of publicly available resources (UN
documents, NGO reports, policy briefs,
multimedia reports, etc.) on topics that
include ATT-related GBV (WILPF, 2020).

Looking at another, more general,
WGETI-recommended source, this study

As noted above, part of export licensing officers’ risk assessments can include the consid-
eration of factors that can mitigate the risk of conventional arms being used to commit or
facilitate GBV. Therefore measures that member states take to prevent and respond to
patterns of serious acts of GBV can provide important information to licensing officers.
Examples of the kind of measures states take to address GBV committed by police officers,
military personnel, and other armed security forces include:

e changing national legislation to include GBV offences and provide for appropriate

sanctions;

e designing and implementing strategies to address GBV committed by police, armed

forces, and security forces members;

e training military and criminal justice stakeholders to deal with incidents of GBV;

e creating a government agency, institution, or ombudsperson to combat and prosecute

GBV; and

e developing information management systems or databases that, among other
things, include GBV-related information (see UNSC, 2018; 2019; Honduras, 2020;

Jamaica, 2020).

At the same time, while highlighting these various formal and institutional mechanisms,
the reports referred to above also raise questions about the effective implementation and
enforcement of such mechanisms, as well as the need to monitor and evaluate their impact.

found that local media are a potentially
rich source of information on serious acts
of GBV in non-conflict settings and can
be readily accessed online or, if not, then
by embassies on the ground. An essen-
tial feature of local media is their access
to up-to-date information. This can be one
of the first sources of information that
export control licensing officers consult
when preparing an assessment. Caution
should be exercised when relying on local
media sources, however, because com-
panies litigating against licence denials
could contest the credibility and reliability
of the information these sources provide.
As a result, this study does not include
cases noted in local media in the exam-
ples given in Table 1.

GBV and the data challenge

While relevant data is key to understand-
ing, monitoring, and responding to vio-
lence, GBV is widely underreported and
sporadically recorded, resulting in data
gaps (WILPF, 2016, p. 12; Serrano, 2019,
p. 30). Lack of access to justice, gender
inequality, stigma, biased law enforcers,
fear of reprisals, and secondary victimiza-
tion are examples of the situations victims
may face that contribute to limited report-
ing of the GBV they have suffered (HRW,
2017; Serrano, 2019; Jamaica, 2020). It is
therefore not surprising that it is difficult
to find data disaggregated by perpetrators
and weapons used to commit or facilitate
serious acts of GBV.

CSPs encouraged states parties ‘to
support research that helps increase
understanding of the gendered impact of
armed violence in the context of the ATT’
and to collect and make public ‘gender
disaggregated data on victims of armed
violence and conflict’ (ATT Secretariat,
2019b, pp. 5-6) (see Box 1). Spain’s
Observatory against Domestic and
Gender-based Violence, Jamaica’s Crime
Observatory, and Argentina’s National
Register of Femicides, for example, are
important efforts in this regard (Jamaica,
2020, para. 44; Argentina, n.d.; Spanish
General Council of the Judiciary, n.d.). Yet
more work is clearly required to system-
atically collect and present standardized
data on serious acts of GBV committed or
facilitated by conventional arms, espe-
cially regarding the latter. Although the
situation is improving in terms of sex-
disaggregated data on different forms of
lethal violence—including that involving
conventional arms—the same cannot be
said for such data on injuries, and even
less so where threats of violence are made
using such weapons. Surveys, such as
crime victimization surveys, are a useful
tool to capture such data (Shaw, 2013;
Alvazzi del Frate, Hideg, and LeBrun, 2020).
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Box 3 The GBVIMS’s purpose and limitations
The purpose of the GBVIMS is

to harmonize data collection by GBV service providers in humanitarian settings and
provide a simple system for GBV service providers to collect, store and analyse their
data, and to enable the safe and ethical sharing of reported GBV incident data
(GBVIMS, 2010, p. 1).

The GBVIMS consists of four major tools:

e Intake and Consent Forms (an intake form to report an incident and a consent form
that ‘upholds survivors’ rights to control how information about their case is used and
shared with other agencies or actors’);

e GBV Classification Tool (a globally standardized system for classifying an incident);

e Incident Recorder (Microsoft Excel database for compiling and storing collected GBV
data); and

e Information Sharing Protocol Template (which provides rules for sharing data on
reported GBV cases with other humanitarian agencies) (GBVIMS, n.d.b).

The GBVIMS is ‘not an appropriate tool for human rights monitoring, researchers, or sur-
veyors’ and does not show ‘the actual prevalence of GBV in a given community’ because
‘it pertains only to reported incidents’. It is not publicly available (GBVIMS, n.d.a), nor
does it contain information on the weapon(s) used in a particular incident. Yet it repre-
sents an approach for collecting data on incidents of GBV that has been implemented in
31 countries' and has protocols to protect those reporting GBV incidents, while ensuring
that relevant data is made available to humanitarian organizations to facilitate their
programming processes. It is worth considering whether the GBVIMS could be amended
and made available to export control decision-makers to bridge the knowledge gap and

provide evidence of the use of weapons in GBV incidents.

As noted above, the collection and
presentation of statistical data on national
GBV prevalence will not on their own fulfil
the needs of those conducting incident-
focused arms export risk assessments,
because they need to examine concrete

cases. In this regard, efforts such as the
incident-reporting tool developed as part
of the Gender-Based Violence Information
Management System (GBVIMS) could be
useful (see Box 3).B The GBVIMS incident-
reporting form attempts to standardize

the collection of reports of GBV incidents,
including information on the type of act
and the perpetrator (for example, police
officer, armed forces member, militia
member); however, it lacks a dedicated
space to record information on the type
of weapons used, if any. Such information
could therefore help to overcome current
challenges facing export licensing officers
attempting to systematically and clearly
identify GBV perpetrators during export
risk assessments.

Identifying the weapons
used in GBV

A key difficulty with the recommended
open sources—as the GBVIMS also notes—
is that they do not clearly identify the
types of conventional arms that are used
to commit or facilitate GBV, which is an
important piece of information for an
incident-based risk assessment. This
Briefing Paper’s review of recommended
open sources identified a range of weap-
ons used to commit or facilitate GBV in
conflict and non-conflict settings that are
not covered by the ATT, such as bladed
weapons (knives, machetes, etc.) and
blunt objects (baseball bats, batons,
hammers, etc.), and would therefore not
warrant consideration for an ATT-based
risk assessment. The few sources that
do provide information on conventional
arms used to commit or facilitate GBV
often refer simply to a ‘gun’, and in a few
cases mention a ‘pistol’ or ‘rifle’, but offer

Table 1 Examples of case studies found in WGETI-recommended open sources that include the three stated parameters

NGO
reports

Rape of a man during his arrest in
Venezuela in 2014

Killing of women, boys, and girls in a
hospital setting in the Central African
Republic between 2017 and 2018

Rape of women and girls in the Democratic
Republic of the Congo between 2019
and 2020

Attempted rape and physical assault of a
young woman in Cameroon in 2017

Rape of a woman and the killing of her
ten-year-old son in the Central African
Republic in 2017
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Defence and security actors:
Bolivarian National Guard member

Armed groups

Armed combatants affiliated to Nduma
défense du Congo-Rénové; Collectif des
mouvements pour le changement/Forces
de défense du peuple; Forces démocra-
tiques de libération du Rwanda; and
Alliance des patriotes pour un Congo libre
et souverain

Defence and security actors:
a police officer

Armed group members:
two Séléka Peuhl fighters

Rifle (barrel) (UNGA, 2020, para. 1589)

Gun/gunshot (UNSC, 2018, annex 8.5)

Unclear (UNSC, 2020, p. 149)

UNSC (2020, pp. 31—37) refers to rapes
perpetrated by armed combatants and
lists a wide range of conventional arms
held by the groups in question, but since
the report does not explicitly state that
the combatants were armed with these
types of weapons during the rapes, some
may argue that the type of weapon(s)
used was not identified.

Use of a pistol to threaten and then shoot
the victim (WILPF, 2019, p. 1)

Firearms (implied by ‘shot him in the
side’) (HRW, 2017, p. 66)



little more specificity (see Table 1). In sev-
eral cases one could infer the use of a
firearm from a reference to a ‘gunshot’ or
‘shot’ in the description of the GBV inci-
dent. While many reports link—or hint at
the connection between—GBV and the
proliferation of small arms in a particular
country,* details are too scarce to offera
proper analysis.

Table 1 lists some examples of GBV
cases where all three parameters could be
found in reports of incidents in countries
facing either conflict or high homicide rates,
as contained in the WGETI-recommended
open sources. The research team reviewed
this material to identify patterns of inci-
dents in such settings. We found a range
of acts of GBV, with cases of physical and
sexual violence being the most preva-
lent.”s Although only a selection, Table 1
indicates that finding cases where all
three parameters are included is far
from straightforward.

Examples of the
implementation of
current export control
assessment practices to
identify the risk of GBV

To better understand how states are imple-
menting risk assessments in reality, this
section reviews a sample of national
export control methodologies and identi-
fies good practices for implementing ATT
Article 7(4) and preventing exported con-
ventional arms from being used in serious
acts of GBV outside armed conflict.

Information on current
implementation practices
based on ATT initial
reports, ATT-BAP, and
written statements

Regarding states’ implementation of GBV-
related ATT provisions, the Netherlands’
statement submitted during the CSP5
thematic session on gender and GBV pro-
vides a general insight into the situation
in which states parties find themselves:

This is still work in progress in
our daily export licensing practice
in the Netherlands and we realize
that we can and must do better.
We look forward to the continued
exchange of best practices on this
topic enabling us to learn from
other countries (Netherlands,
2019, p. 3).

To understand current implementa-
tion practices, this Briefing Paper offers
a review of publicly available documents
in which ATT states parties themselves
have provided GBV-related information,
namely states parties’ initial reports on
measures to implement the treaty (as
required by Article 13), ATT-Baseline
Assessment Project (ATT-BAP)*¢ question-
naires, and written statements made by
states parties during CSP5 and CSPé.

The template for the ATT initial report
does not explicitly ask for information
on the implementation of Article 7(4).

Its question 3.D does ask states parties
whether their ‘national [export] risk
assessment procedure includes all the
criteria described in Article 7(1) (@) and
(b), and Article 7(4)’, however. Forty-five
states parties responded ‘yes’ to this
question or provided other information
in their reports to indicate that this was
the case.”

ATT-BAP question 7.C.ii explicitly asks
respondents to indicate whether ‘acts of
gender-based violence’ are considered
prior to authorizing a transfer; 51 of the
63 respondents replied ‘yes’ (although
this number includes states that are not
ATT states parties).

While the majority of interventions in
response to the CSPs5 president’s draft
decision on GBV and gender welcomed
the call for an exchange of national prac-
tices to support the implementation of
Article 7(4), Belgium and South Africa
advised against ‘duplicating’ existing
efforts to examine national practices
or work being done in ‘other fora’ on
‘elaborating and exploring gender terms’
(Belgium, 2019; South Africa, 2019). That
said, only Canada and Germany elabo-
rated on how their respective national
transfer control systems implement Article
7(4).*® Germany explained in its written
statement to CSPs5 that it implements
Article 7(4) ‘by means of invoking the
EU Common Position’s Criterion Two’
(Germany, 2019),* while Canada stated in
its initial report that the ATT risk assess-
ment criteria contained in Articles 7(1)
and 7(4) were enshrined in the country’s
revised Export and Import Permits Act
(Canada, 2020). In this new legislation
Canada created a criterion for assessing
serious acts of GBV and violence against
women and children that is considered to
be on an equal footing with the ATT Article
7(1) criteria and stipulates that an export
or brokering permit cannot be issued if it
would result in the commission or facilita-
tion of serious acts of GBV (Canada, 2019,
paras. 7.3, 7.4; 2020, 3.1). It is noteworthy
that Canada not only applies Article 7(4)
to risk assessments for exports, but also
for brokering activities.

Information on current
implementation practices
based on Klls

The research team conducted interviews
with representatives of a sample of ten
ATT states parties to identify national
practices for implementing Article 7(4)
and the challenges they face in doing so.
These ten states were selected based on
a combination of criteria, including their
conventional and small arms exports, their
geographical distribution, their experience
with GBV issues as they relate to the ATT,
and the availability of their representa-
tives for interviews.? Because the repre-
sentative of one state was interviewed
twice, 11 key informant interviews (KllIs)
were held with the ten state representa-
tives—all anonymized for the purposes
of this Briefing Paper. The KlIs addressed
the following areas:

e changes made to national transfer con-
trol systems to implement Article 7(4);

@ Article 7(4) risk assessment guide-
lines and mitigation measures;

e Article 7(4) risk assessment informa-
tion sources; and

e focusing the application of Article 7(4)
on small arms.

Changes made to national
transfer control systems to
implement Article 7(4)

One of the aims of the Klls was to exam-
ine whether when implementing the ATT,
states assessed the capacity of their exist-
ing system to adequately cover Article 7,
or whether changes to the existing proce-
dures were necessary. In response, one
of the ten Kll respondents noted that
GBV was a ‘new concept’, and therefore
a series of seminars were organized to
familiarize their country’s licensing officers
with the concept, while ‘civil society was
also invited to share their conceptualiza-
tions of GBV’ (KIl 4). Another respondent
noted that most practitioners in their
country tended to define GBV as sexual
violence only, resulting in a limited interpre-
tation of the concept. The same respond-
ent also said that they would benefit
from a booklet that better explained
GBV (KIl 10). Only one respondent pro-
vided a definition of ‘serious acts of
gender-based violence or serious acts

of violence against women and children’
used to fulfil Article 7(4) obligations. The
definition was developed in connection
with inputs for the WGETI subworking
group on ATT Articles 6 and 7 and is used
for risk assessment purposes:
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Serious acts of gender-based
violence or serious acts of violence
against women and children in
Article 7(4) [include] violence that
is committed against an individual
based on their gender identity,
gender expression, or perceived
gender (Kl 9).

Two Kll respondents indicated that
their states were considering introducing
a separate criterion in their risk assess-
ments covering serious acts of GBV (Kll 7;
KIl 10). At the time of the KlIs neither state
had prepared a definition of GBV or a
set of guidelines for use in risk assess-
ments, nor had they rejected any licence
applications on GBV-related grounds.
Nevertheless, one of the respondents
stated that ‘it is highly desirable for our
country to get down to developing a spe-
cific criterion in order to make appropriate
risk assessments’ (KIl 10). The other said
that preparations were under way to include

a stand-alone criterion for defining GBV
in national legislation (KIl 7). Yet another
said they would like to see evidence of
‘specific cases of GBV that fulfil ATT
Article 7(4), but which are not captured
by Article 6 nor Article 7(1)’ (that is, in
non-conflict situations) (KIl 11).
Respondents from EU member states
declared that their respective national
transfer control systems had not been
changed to implement Article 7(4), instead
referring to the approach advocated in
the EU Common Position (CoEU, 2019).
This approach recommends that the risk
of controlled items being used to commit
or facilitate serious acts of GBV should
be considered when assessing respect
for human rights and IHL in the country
of final destination as per Criterion Two
(see also endnote 19) (CoEU, 2019, p. 54).
Several EU member states also conduct
such risk assessments for brokering
licences and transit/transshipment
authorizations. The EU Common Position

states that ‘the EU understanding of
respect for human rights law and of inter-
national humanitarian law fully covers
the acts referred to in Article 7(4) of the
ATT’ (CoEU, 2019, p. 54). Thus, these
respondents interpreted the implemen-
tation of ATT Article 7(4) in conjunction
with the provisions in Article 7(1). As one
explained:

As a practitioner, when you see
something that would be an IHRL/
IHL violation, the risk assessment
would already end there. You do
not need to go into the details of
each violation and what provision
it concerns (KIl 11).

As a result, these ATT states parties
were unable to identify a specific instance
in recent years where a licence applica-
tion was denied due to the circumstances
listed in Article 7(4). EU member states
share information on the reason for a

Demonstrators take part in a ‘March of Silence’ in Managua, Nicaragua, to protest the gender-based violence, especially femicides, in the country. 24 August 2017.
Source: INTI OCON/AFP
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licence denial in terms of EU Common
Position criteria. The current denial noti-
fication system does not indicate whether
a licence has been denied because of ATT
Article 7(4) requirements. Nevertheless,
several EU Kl respondents noted that
they were interested in learning whether
new approaches to this issue could be
adopted.

Article 7(4) risk assessment
guidelines and mitigation
measures

Only one respondent explained that their
government had specific guidelines in
place for assessing the risk of GBV that
are separate from those used in risk
assessments for violations of IHL and
IHRL; however, the other responses can
be summed up by the following statement:

The assessment is specific to the
materiel being considered for
export, that is, whether there is a
risk of [a] specific piece of equip-
ment being used to commit or
facilitate serious acts of GBV. What
matters is the actions/inactions
of governments as recipients [of
exports] (KIl 4).

A respondent from a different country
explained that its government had tasked
NGOs with ‘preparing a checklist for GBV
risks in countries that are not in conflict’
and that ‘this is exploratory work that goes
beyond current [national] practices’ (Kl 11).

The one respondent whose country
had established a stand-alone criterion
in its national legislation for serious acts
of GBV emphasized that this change
occurred after public consultations were
conducted with civil society and industry
representatives (KIl 9). In addition, ‘rigor-
ous training’ supported by subject matter
experts was provided for export licensing
officers who would be involved in evalu-
ating the risk that exported items could
be used to commit or facilitate serious
acts of GBV. Specific questions now need
to be addressed as part of this country’s
risk assessment, for which ‘knowledge-
able and credible sources of information’
across the national government can be
utilized to ‘ascertain the risk of GBV of
a proposed transaction’ (KIl 9). These
questions are contained in a dedicated
section covering GBV in the country’s
risk assessment form.

No respondent provided information
about specific measures to mitigate the
risk of exported arms being used to commit
or facilitate serious acts of GBV. Several
respondents were sceptical about the
use of mitigation measures in general.

As an example, when considering meas-
ures taken in response to serious acts
of GBV committed by security actors in
fragile and conflict-affected countries
(see Box 2), Kll respondents felt that
these constituted medium- to long-term
approaches to criminalizing such acts
and facilitating their systematic detec-
tion, investigation, and prosecution, and
resulting convictions. Legislation repre-
sents merely a nominal indicator, while
conviction rates can indicate that the
legislation is enforced. Such information
therefore only offers additional country-
level data points, rather than mitigation
measures that apply to specific transfers.
One respondent mentioned that they
believed that one EU member state’s end-
user certificate template contains a cat-
egorical assurance that exported items
will not be used to commit or facilitate
serious acts of GBV (Kll 11). The research
team has not yet identified this state.

Article 7(4) risk assessment
information sources

All respondents referred to the use of
embassies and overseas missions as
sources of information for risk assess-
ments, as well as various government
agencies. At a minimum, respondents
referred to the ministries, departments, or
government agencies responsible for cus-
toms, defence, foreign affairs, intelligence,
law enforcement, and trade as primary
sources of information for risk assess-
ments in general, and for conflict-related
and human rights cases in particular.

Respondents from one state explained
that Article 7(4) has contributed to the
state’s export control agency increasing
its assessment capabilities (Kl 4; Kl 5).
Another respondent explained that infor-
mation was now being exchanged between
its national export control agency and the
‘departments of the Ministry of Foreign
Affairs in charge of assessing respect
for human rights, respect for women
and children, disarmament, and non-
proliferation’ (KII 6).

This exchange of information has led
to the identification of countries that are
considered to pose particular risks for
arms exports. This list, which is updated
every four months, currently identifies 22
‘at-risk’ countries. Profiles are prepared
for each of these countries with informa-
tion gathered from not only government
sources, but also international partners,
open intelligence sources, and research
institutes. Both embassies and interna-
tional information exchange mechanisms
such as the EU’s Working Party on Con-
ventional Arms Export are consulted for
further information if an application is

made for a licence to export arms to an
at-risk country. While the respondent
noted that this approach provides consid-
erable accuracy and reliability, they added
that it can take a great deal of time to
gather all the relevant information (Kl 6).

The only category of WGETI-
recommended sources for conducting
GBV risk assessments to which almost
all respondents referred was that of NGO
reports. In the main, Amnesty Interna-
tional and HRW were mentioned as reli-
able sources of information for human
rights monitoring in general, but also for
potential use in GBV risk assessments.
One respondent stated that UN mission
reports are ‘reviewed for relevant material
on a regular basis’ (KIl 7), while a respond-
ent from another state emphasized that it
can take a great deal of time to find rel-
evant material in UN documents, although
such material

is useful for providing evidence
that will be used if a company
disagrees with the decision to
deny a licence using the other
sources, that is, if we need to go
to court over a decision we make,
we need ‘solid’” information such as
that provided in UN reports (KII 1).

Another respondent explained that
while classified sources provide useful
detailed information to inform export
licensing decisions, credible open-source
information can be very useful if a minis-
ter needs to defend their decision in a
court of law (KIl 9). In the respondent’s
view, therefore, the main challenge lay
in identifying relevant, credible, and reg-
ularly updated open-source materials for
informing licensing decisions.

Inter-agency cooperation and informa-
tion sharing are clearly critical for export
risk assessments in general, and not just
those specific to the GBV provisions in
ATT Article 7(4). Yet such efforts require
time and resources that are often not
available. Even Kll respondents from well-
resourced states highlighted the chal-
lenge of conducting a systematic review
of the extensive list of materials listed
in the WGETI guidance as part of a risk
assessment for a licence application. As
noted above, if there is sufficient reliable
information that exported conventional
arms could be used to commit or facili-
tate serious violations of IHL or IHRL, the
licensing officer will not explore further
to determine if these violations specifi-
cally include acts of GBV. KlI respondents
also emphasized the challenge of trying to
use non-standardized information in risk
assessments that takes a great deal of
time to review and does not provide rel-
evant information. It therefore appears to
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Box 4 A proposed export risk assessment indicator: Does an importing
state consider GBV before authorizing civilian firearms possession?

During CSPs, Argentina and Peru explained how their national systems for regulating the
possession and carrying of weapons within their national territories consider the risk of
GBV before issuing or denying a permit or licence for the civilian possession of firearms.
Argentina (2019, p. 3) explained that complaints/reports of gender-based or intra-family
violence affect decisions to authorize civilian possession of ‘controlled materials’. Peru
(2019) stated that a high percentage of licence applications for the civilian possession
of firearms have been rejected because the applicants have committed violence against
women or their families. Argentina also reported that measures are in place to restrict
access to weapons for members of the security forces who are the subject of GBV-related

complaints (Argentina, 2019).

Research undertaken by the Small Arms Survey on civilian possession regulations in
Commonwealth countries found that Argentina and Peru are not alone in denying per-
mits or licences for civilian possession to individuals found guilty of domestic violence
offences or in cases where there is a history of violence against women and children
(Colinas with Dungel and Holtom, 2020). To our knowledge, currently no source identifies
all the countries that have such provisions in their legislation regulating civilian posses-
sion of firearms. Yet information about such legislation is available for most countries and
could be used to inform risk assessments that seek to reduce the potential for firearms
being used to commit non-conflict GBV and severe human rights abuses.

be essential to use a standardized format
to collect and present reliable information
to inform GBV risk assessments.

Focusing the application of
Article 7(4) on small arms

The ATT focuses on conventional arms,*
and in discussing Article 7(4), KIl respond-
ents noted that their respective countries’
risk assessments apply to all items on
their national control lists, which are
mainly destined for government end
users. At the same time, most respond-
ents highlighted the heightened risk of
exported small arms being misused to
commit or facilitate serious acts of GBV.
It was also noted that these items already
receive particular scrutiny when assess-
ing the risk of human rights abuses. As
one respondent explained:

Diversion mainly concerns [small
arms], which is the category most
implicated in human rights viola-
tion[s] in general and gender-
based violence in particular.
Diversion of small arms fuels
private and domestic violence,
thus having a multiplier effect on
GBV (KII 6).

Several respondents noted the chal-
lenge of conducting risk assessments for
exports of firearms to non-state entities,
in particular firearms dealers and private
security companies (PSCs) (KIl 1; KII 3;
Kl 6; KIl 7). One respondent explained
that the ultimate end user is not known in
such cases and therefore the risk assess-
ment has to abandon the incident-based
approach and use ‘general information
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on the country and the overall situation
with regards to human rights abuses. ..
including the human rights record of the
police and levels of corruption’ (KII 1).
Another respondent stated that before
authorizing exports of firearms to arms
dealers or PSCs, ‘we need evidence to
show that these imports are authorized
by the government in the importing state’
(KIl 7). This respondent explained that if
the firearms were eventually ‘used in
relation to violence committed against
women and children’ in individual cases,
this would be ‘an issue of internal con-
trol for the concerned country’ (KIl 7). The
issue of whether states consider such
risks in their licensing of civilian arms
possession in their territories is beyond
the scope of the ATT. Nevertheless, the
treaty allows us to propose an indicator
for use in export licensing risk assess-
ments that could help to reduce the likeli-
hood of exported firearms being misused
to commit acts of GBV in non-conflict set-
tings (see Box 4).

Final observations

Based on the review of implementation
examples gathered from states’ report-
ing and the Klls conducted for this study,
it would appear that specific issues need
further attention:

e the utility of the ATT to address GBV
such as domestic violence and inti-
mate partner violence;

e GBV expert community members as
builders of an evidence base to sup-
port arms export decision-making; and

@ a broaderview of measures to miti-
gate the use of exported conventional
arms to commit or facilitate serious
acts of GBV.

The ATT as a tool to address
the use of firearms in
domestic and intimate
partner violence

The existing approach to arms export
control—especially in terms of firearms
supplied to dealers, where the final end
user is therefore unknown—does not
adequately address armed domestic
violence and intimate partner violence.
Importing states can best address this
type of GBV through their import control
mechanisms and systems for regulating
civilian possession of firearms.

While this issue is not a central aspect
of the ATT, it could provide another indi-
cator for export risk assessments that
seek to go beyond the minimum require-
ments of Article 7(4). For example, to
ensure that persons with a history of
domestic and intimate partner violence do
not acquire imported firearms, it would
be helpful if export risk assessments
included information on whether a desti-
nation country has pertinent legislation,
regulations, or administrative procedures
in place to prevent or mitigate such vio-
lence. At present no global database
indicates which countries take such an
approach, but research institutes, CSOs,
or embassies could explore this issue.
These entities could also provide addi-
tional information on whether such legal
measures and procedures are adequately
implemented in practice. Whichever
entity addresses this issue, it should
ensure that the information is standard-
ized and easily accessible to those tasked
with conducting risk assessments.

However, the ATT could continue to pro-
vide a forum in which states parties share
information on national measures to pre-
vent citizens who have a history of GBV
offences from legally obtaining firearms.

GBV expert community
members as builders of an
evidence base to support
arms export decision-making

To overcome the limitations of the cur-
rent evidence base, a dialogue is needed
between GBV experts on the ground and
arms export licensing agencies. Such a
dialogue would not only provide useful
information on GBV concepts and contexts



for export licensing agencies; it would
also enable GBV experts to better under-
stand what type of information is required
to inform arms export licensing decisions,
and would thus help to prevent exported
conventional arms from contributing to GBV.

One of this study’s proposals is to
consider integrating an ‘arms component’
into existing GBV monitoring tools such as
the GBVIMS (see Box 3). This tool already
contains a customizable question on the
main occupation of the alleged perpetra-
tor, with distinct categories for ‘police’,
‘state military’, ‘non-state armed actor/
rebel/militia’, and ‘security official’. It
would be very useful to add both a ques-
tion to the section on ‘details of the inci-
dent’ about whether a weapon was used
or present and a simple system to cat-
egorize the type of weapon (pistol, rifle,
machete, knife, etc.). This would also
allow for the inclusion of other military
items and arms covered by ATT Article 2(1)
that could facilitate GBV (for example,
armoured vehicles). Of course, this avenue
could be explored with other tools for
monitoring GBV. The key issue is to pro-
vide a systematic approach to the data
collection process, and standardized
and easily accessible ways of presenting
its findings that can be used to carry out
risk assessments.

Mitigating the risk of
exported conventional arms
being used to commit or
facilitate serious acts of GBV

This study found a general scepticism
regarding the effectiveness of measures
to mitigate the risk that exported weap-
ons could be used to perpetrate IHL and
IHRL abuses, including GBV. Many ATT
states parties, however, have indicated in
their initial reports and CSP statements
that end-user certificates (EUCs) are a
useful ‘mitigation measure’ with regard
to the implementation of Article 7. In this
context, one could argue that Switzerland’s
EUC for ‘war material’ exports to govern-
ment end users includes an assurance
that implicitly covers Article 7(4), because
it requires the end user to certify that
‘these items will not be used against
the civilian population in an offensive
manner’ (Switzerland, 2020).2> However,
one could consider the utility of requiring
such assurances to be more specific by
including detailed descriptions of what
measures will be undertaken to avoid such
risks, for example, combating diversion, etc.
As noted above,? it appears that one
ATT state party is looking to include an
explicit assurance that exported conven-

tional arms will not be used to commit or
facilitate serious acts of GBV. This aligns
with a point made by the UN Institute for
Disarmament Research in its study on end
use(r) controls, namely that ATT states
parties ‘may seek to include assurances
that recipients use the imported items . . .
in accordance with Articles 6 and 7 of the
ATT’ (Holtom, Giezendanner, and Shiotani,
2015, p. 96). This mitigation measure is
most effective when the exporting state
can respond to and act on evidence pro-
vided by NGOs and other agencies operat-
ing in the importing country that indicates
its non-compliance with such end-use
provisions.

Nonetheless, the varied views on this
topic suggest that the identification and
follow-up of mitigation measures need
further work, including consultations
between states and civil society.

Conclusion

No ATT state party has provided informa-
tion for this study—or to the ATT Monitor
Report 2019 (Control Arms Secretariat,
2019, p. 28) or any other public forum—
indicating that it has denied an export
authorization on the grounds of serious
acts of GBV in the destination country.
However, GBV acts may have been per-
ceived as IHL or IHRL violations in cases
where the latter were the bases for the
denial of an export licence. Furthermore,
exporting states will not authorise transfers
to entities subject to UN arms embargoes,
which includes actors for which incidents
of armed GBV are well established. In
future, states may reassess the way in
which they provide information on licence
denials; for example, Canada has sug-
gested it could expand its reporting on
cases that were specifically denied on
the ground of GBV. This could prompt
other ATT states parties to follow suit.

The discussions on implementing
Article 7(4) and the decision to establish
a diversion information exchange forum
(ATT Secretariat, 2020, para. 40) suggest
that a similar forum could be introduced
to report licence denial notifications
(Holtom and Bromley, 2011, p. 37). In
such a forum ATT states parties could
share information about licence denials
to inform theirimplementation of Articles
6 and 7 in general, rather than Article 7(4)
in particular.

Most of the representatives of ATT
states parties interviewed for this paper
indicated that they adopt a relatively
narrow interpretation of Article 7(4) lim-
ited to offences listed in Article 7(1), par-
ticularly violations of IHL and IHRL. At the
other end of the spectrum, several CSOs

consider Article 7(4) to include all forms
of GBV. Between these two poles a few
respondents are considering an additional
criterion for implementing Article 7(4) in
their existing export control framework,
but it is unclear how this will be distinct
from existing criteria that deal with IHL
and IHRL violations. Thus, there seems
to be an ‘expectations gap’ between, on
the one hand, how states parties conduct
transfer control risk assessments and
the limits of what can be achieved with
this particular government tool and, on
the other hand, the hopes of CSOs that
such controls can prevent arms flows to
countries with high levels of reported or
suspected GBV.

The ATT is the first legally binding
agreement linking the international arms
trade to GBV. Although this linkage is vital,
there has been little practical application
of this provision. Arms export licensing
officers note that their understanding of
the types of GBV that would lead to an
export licence denial would already be
covered under IHL or IHRL. In addition, the
evidence base for sourcing the informa-
tion necessary for such denials—namely
specific GBV acts, the perpetrators, and
the exported items used—is lacking, while
GBV is notoriously underreported. ATT
states parties and their export licensing
officers therefore seem to be at an impasse.
By attempting to further contextualize
serious acts of GBV, however, to increase
the extent and quality of reporting of
such cases, and to use ATT forums to
exchange information on best practices,
states parties can better leverage the
Article 7(4) provisions on GBV and thus
do what these provisions are meant to
do—reduce human suffering.

Abbreviations and
acronyms

ATT Arms Trade Treaty
ATT-BAP ATT-Baseline Assessment Project

CEDAW Committee on the Elimination of
Discrimination against Women

CSO0 Civil society organization
CSP Conference of states parties
EUC End-user certificate

GBV Gender-based violence

GBVIMS Gender-Based Violence Informa-
tion Management System

HRW Human Rights Watch
IASC Inter-Agency Standing Committee

ICRC International Committee of the
Red Cross

IHL International humanitarian law
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IHRC International Human Rights Clinic
at Harvard Law School

IHRL International human rights law
Kil Key informant interview

NGO Non-governmental organization
PSC Private security company

UN United Nations

WGETI Working Group on Effective Treaty
Implementation

WILPF Women’s International League for
Peace and Freedom

Notes

1 Forthe full text of the ATT, see UNGA (2013).
In contrast to Article 7(4), which speaks to
whether they could contribute to these
crimes; see below.

3 The subsection entitled ‘Understanding
“serious” acts of GBV’, below, provides
examples of the types of GBV offences
covered by Articles 6 and 7.

4 ThelASCis a forum of UN and non-UN
humanitarian partners founded in 1991
to strengthen humanitarian assistance.

5 Noting as one of its aims to ‘Establish the
highest possible common international
standards for regulating or improving the
regulation of the international trade in
conventional arms’ (UNGA, 2013, art. 1).

6 Article 7(2) reads: ‘The exporting State
Party shall also consider whether there
are measures that could be undertaken
to mitigate risks identified in (a) or (b) in
paragraph 1, such as confidence-building
measures or jointly developed and agreed
programmes by the exporting and import-
ing States’ (UNGA, 2013, art. 7).

7 Itis also important to note that, within
certain limits, Article 8(1) obliges arms-
importing states that are parties to the
treaty ‘to ensure that appropriate and
relevant information is provided’ to assist
the exporting state in its risk assessment
(UNGA, 2013, art. 8(1)).

8 These recommended materials include,
for example, reports by CEDAW, UN Panel
of Experts on arms embargoes, UN coun-
try missions, the ICRC on sexual violence,
the WILPF on GBV and the ATT, Amnesty
International, and Control Arms.

9 Forsome examples, see OHCHR (n.d.).

10 Time constraints, as mentioned in WILPF
(2016, pp. 22—23); and budgetary con-
straints, as mentioned in follow-up cor-
respondence with key informant interview
(KI) 9 respondent.

11 In this regard, the Small Arms Survey’s
Global Violent Deaths database could
be a useful starting point to get a sense
of the numbers of and trends in sex-
disaggregated violent deaths, including
by firearms (Small Arms Survey, n.d.).

12 These countries are: Bangladesh, Burundi,
Cameroon, Chad, Central African Republic,
Colombia, Cote d’lvoire, Democratic Repub-
lic of Congo, Ethiopia, Greece, Guinea, Haiti,
Iraq, Jordan, Kenya, Lebanon, Liberia, Libya,

14 Briefing Paper March 2022

13

14

15

16

17

18

19

20

21

22

23

Mali, Myanmar, Nepal, Niger, Nigeria,
Pakistan, Philippines, Sierra Leone, South
Sudan, Tanzania, Thailand, Turkey (regard-
ing the cross-border provision of support
to Syria), and Uganda (GBIVMS, n.d.c).
The GBVIMS is an inter-agency initiative
overseen by a steering committee made up
of representatives from the International
Rescue Committee, the UN Refugee Agency,
the UN Population Fund, UNICEF, and Inter-
national Medical Corps.

For example, UNGA (2015, p. 9; 2019,
para. 53).

The reviewed material makes little if any
mention of intimate-partner or domestic
violence, although it is understood that
this accounts for a large proportion of
GBV in the form of violence against women
(UNODC, 2019).

The ATT-BAP seeks to provide clear guid-
ance on the obligations contained in the
treaty and to establish a baseline assess-
ment of states’ abilities to implement it.
For more information, see ATT-BAP (n.d.).
As of 30 October 2020 the ATT Secretariat
had indicated on its website that 77 initial
reports had been received, 62 of which
were publicly available on the website
(ATT Secretariat, n.d.).

New Zealand’s written statement for CSP6
emphasized that ‘states parties to the
Treaty need to be assessing—as part of
their standard export control decision-
making process—any risks of gender-based
violence’, but did not provide information
on how such an assessment is conducted
(New Zealand, 2019).

Criterion Two of the EU Council Common
Position states that EU member states shall
assess ‘the recipient country’s attitude
towards relevant principles established by
international human rights instruments
[and] instruments of international humani-
tarian law’ and deny an export licence if
there is a ‘clear risk’ that the exported
items ‘might be used for internal repression’
or ‘might be used in the commission of
serious violations of international humani-
tarian law’, and to ‘exercise special caution
and vigilance in issuing licences . . . to
countries where serious violations of
human rights have been established

by the competent bodies of the United
Nations, by the European Union or by the
Council of Europe’ (CoEU, 2019).

These states included five from Western
Europe, two from Asia, two from Eastern
Europe, and one from the Americas. These
state parties participated with the under-
standing that their responses would remain
anonymous.

Article 2 states that the ATT ‘shall apply to
all conventional arms within the following
categories: (a) Battle tanks; (b) Armoured
combat vehicles; (c) Large-calibre artillery
systems; (d) Combat aircraft; (e) Attack
helicopters; (f) Warships; (g) Missiles and
missile launchers; and (h) Small arms and
light weapons‘ (UNGA, 2013, art. 2).

This approach is used for exports to author-
ized government end users, not private
end users.

At the end of the section entitled ‘Article
7(4) risk assessment guidelines and miti-
gation measures’.
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